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Lawyers need a conceptually'soeund and
COoNnsiStent process for answering these

guestions.



Thi2 ;awyer- s vscssme:it ot capacts
1S A “legal’i ass255:1¢N(E) Inv:D IS0

1LANNNItal aSSESSMEN T COMpPENeEnt-anad; i
Necessary;

2. Use ofia clinical consultation or. formal
evaluation by a clinician, and,

3. A final'legal judgment about capacity by
the lawyer.
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AL ENIcal i gulgelinesiiorassessing client:
Capacity: (p: 2,3, 8)

. Approaches to capacity in state
guardianship and conservatorship laws.

(p. 7-8)

A. Standards of capacity for specific legal
transactions. (p. 5-6)
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Lawyer. may. take reasonably necessary protective
a.c t,ron; 1 ncludi-ng -e ;. Seekin
guardil ane.

But . onl ylawyer redsonablymoelieves that
Athe client has diminished capacity,

Ais at risk of substantial physical, financial or other
harm unless action is taken and

At he client cannot adequat
own interest.
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diminished capacity, Considern & valance such
factors as:

L client's ability te articulate reasening leading to
decision,

I variapility of state of mind & ability torappreciate
conseguences of decision;

I substantive fairness of decision; &

I consistency of decision with known long-term
commitments &values of client.

In appropriate circumstances, attorney may seek
guidance from appropriate dlagnost|C|an
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A Consulting with family: members

A using a reconsideration period to permit clarification or
IMpreyement of CIFCUMSIances,

A using voluntary surrogate decisionmaking tools such as
DPAS or consulting with support groups, prefessional
SErVices, professional services, adult protective
agencies orotherindividuals or entities that have the
ability to protect the client.

[6] Intaking, attorney guided by factors, e.g., client known
wishes & values, client's best interests & goals of minimal
Intrusion into client's decisionmaking autonomy,
maximizing client capacities & respecting client's family &
social connections.



