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Unavoidable capacity determinations 

outside the courtroom:

ÅDoes the client have the capacity to contract for

my services?

ÅDoes the client have the capacity to complete 

the legal transaction?

Lawyers need a conceptually sound and 

consistent process for answering these 

questions. 



The lawyerôs assessment of capacity 

is a ñlegalò assessment, involving:

1. An initial assessment component and, if 

necessary, 

2. Use of a clinical consultation or formal 

evaluation by a clinician, and,

3. A final legal judgment about capacity by 

the lawyer.



Become familiar with three 

facets of diminished capacity:

A. Ethical guidelines for assessing client 

capacity. (p. 2, 3, 8)

B. Approaches to capacity in state 

guardianship and conservatorship laws. 

(p. 7-8)

A. Standards of capacity for specific legal 

transactions. (p. 5-6)



A.  Ethical Guidelines
MRPC 1.14 -- Client with Diminished Capacity

1.14(a)  Says Act Normalé

...the lawyer shall, ñas far as reasonably possible, 
maintain a normal client-lawyer relationship.éò

1.14(b)  Except when you canôté

Lawyer may take reasonably necessary protective 
action, including é seeking the appointment of a 
guardiané. 

But only if the ñlawyer reasonably believes that 

Åthe client has diminished capacity, 

Åis at risk of substantial physical, financial or other 
harm unless action is taken and 

Åthe client cannot adequately act in the clientôs 
own interest.



1.14 Comment re: Diminished Capacity

[6] For attorney to determine extent of clientôs 
diminished capacity, consider & balance such 
factors as: 
ïclient's ability to articulate reasoning leading to 

decision,

ï variability of state of mind & ability to appreciate 
consequences of decision; 

ïsubstantive fairness of decision; & 

ïconsistency of decision with known long-term 
commitments &values of client.

In appropriate circumstances, attorney may seek 
guidance from appropriate diagnostician.



1.14 Comment re Protective Measures

[5] éSuch measure could include:

ÅConsulting with family members

Åusing a reconsideration period to permit clarification or 
improvement of circumstances, 

Åusing voluntary surrogate decisionmaking tools such as 
DPAs or consulting with support groups, professional 
services, professional services, adult protective 
agencies or other individuals or entities that have the 
ability to protect the client.

[6]     In taking, attorney guided by factors, e.g., client known 
wishes & values, client's best interests & goals of minimal 
intrusion into client's decisionmaking autonomy, 
maximizing client capacities & respecting client's family & 
social connections.


